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Supplemental Discussion of Questions of Pact. 

The case was argued by counsel for the appellee as if 
Webb and Cohen had some knowledge of the negotiations 
pending between the appellee and Wiltsie, when, in Sep¬ 
tember, 1901, Cohen went to Rochester for the purpose of 
purchasing the irredeemable tax certificate from Wiltsie. 
Upon reference to the original bill of the appellee, it will be 
seen that there is no averment of any such fact. At the 
bottom of page 6 there is this averment : 


to inform him that he was going, on to Rochester t 
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buy the tax title from the said Wiltsie, and added 
that he, the said defendant Cohen, ‘ was going to buy 
it at arm’s length ’ from the said Webb and any in- 
■ terest that he represented, to which the said Webb 
replied, ‘1 don’t know about that;’ whereupon the 
said defendant Cohen proceeded upon his journey, 
his said action in so doing being entirely acquiesced 
in by the said Webb, acting on behalf of the said 
Kennedy, no effort being made either by her or him 
to prevent the acquisition of a title, colorably or 
otherwise, adverse to her and destructive of her own 
interests. At this time the certificate of the tax sale 
had been forwarded by the said Wiltsie to the Cen¬ 
tral National Bank of Washington, and was lying 
there, awaiting redemption by the complainant, and 
the slightest notice by the defendant, Marianne A. 
B. Kennedy, or her representative to the complain¬ 
ant of the errand on which the said defendant 
Cohen was going, or of the enterprise upon which 
the said defendants Kami were embarking, would 
have enabled her at once to purchase the said tax 
certificate and to prevent the attempted or contem¬ 
plated action of the said defendant Cohen or of the 
said defendants Kann, had such action been desired 
by the defendant, Marianne A. B. Kennedy.” 

Not only this, but on the next page of the Record it is 
explicitly averred as follows : 

“ Upon his (Cohen’s) arrival in Rochester, he 
found that the said tax certificate was deposited in 
the Central National Bank in Washington pursuant 
to the negotiation for its redemption between the 
complainant and the said Wiltsie, whereupon said 
defendant, Cohen, made to the said Wiltsie, or his 
representatives, an offer for the said tax title of such 
a character that the said Wiltsie immediately tele¬ 
phoned to the said Ceneral National Bank to ascer¬ 
tain whether the complainant had exercised her 
right to redeem or purchase the said tax certificate, 
and finding that this had not been done he counter¬ 
manded by telephone her right to do so and sold 
the said tax certificate to the said defendant, Cohen, 
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who bought the same for the benefit and as agent 
for the said Kanns with funds furnished him by 
them for such purpose and at a price which he has 
refused to disclose to complainant and of which she 
is ignorant. This was on the first day of October, 
and on the third day of October, only two days 
later, the said project of purchase had been so expedi¬ 
tiously pursued that the defendant, Cohen, returned 
from Rochester to Washington, the said tax certifi¬ 
cate was converted into a tax deed conveying the 
said real estate to. the said Cohen executed with the 
formalities of execution by the Commissioners of the 
District of Columbia completed, and the tax deed 
recorded on the said third day of October, 1901.” 


It is therefore apparent that the defendant Webb had no 
part whatever in defeating the negotiations pending be¬ 
tween the apjJellee and Wiltsie, inasmuch as he had no 
knowledge of them until after Cohen had returned to Wash¬ 
ington. It is further apparent that Cohen had no knowl¬ 
edge whatever of them until he reached Rochester. 

Apparently, it was also argued by counsel for the appel¬ 
lee that before Cohen went to Rochester, Webb and himself 
had agreed upon the terms of a lease to be executed by the 
owner to the Kanns, and that it was agreed at that time 
that the acquisition by the Kanns of the certificate of tax 
sale should be made. Indeed, this is the charge substanti¬ 
ally made in the original bill. 

Upon reference to the answer of Webb (page 71), there 
will be found the following averment: 

This defendant admits that it is true that on the 
30th day of September he called upon the defendant 
Cohen, the attorney of the defendants Kann, and in¬ 
quired whether their said clients were still willing 
to lease said property at a rental of J300 per month 
and the payment of all taxes, as they had some 
months previously indicated their willingness to do, 
but this defendant says that such action on his part 
was not based upon ‘ what he understood to be the 
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wish and instructions of said client’ as in said para¬ 
graph alleged, but upon what he knew and still 
knows to be the specific authority, direction and de¬ 
sire of his client. That thereafter and later in said 
day the said Cohen informed this defendant that his 
clients would lease said premises on the terms stated, 
provided they were given possession thereof, and 
their said offer was not used as a means to compel 
the complainant to pay a higher rent.” 

The defendant Cohen, the only other party to the nego¬ 
tiation, says in his answer (Rec. p. 40): 

“ Further answering said paragraph this defend¬ 
ant says that on the thirtieth of September the 
defendant Webb called upon this defendant and in¬ 
formed this defendant that he, said Webb, had been 
informed by said Knight that the said property had 
been sold for taxes. To which this = defendant re¬ 
plied that he had known that fact for some time, that 
the said defendant Louis Kann, was the one who 
sent said Knight to said Webb, and that said Louis 
Kann had informed this defendant of the fact either 
the same or the next day after said Knight’s visit. 
That the said Webb thereupon informed this defend¬ 
ant that his client, Mrs. Kennedy, had decided to 
forfeit the lease of the complainant because of the 
non-payment of taxes, and that the said Webb de¬ 
sired to know if defendant’s clients, the said Kanns, 
would lease the said premises at a rental of three 
hundred dollars per month and taxes, as they had 
some months before signified their willingness to do. 
This defendant informed said Webb that he would 
consult his clients and inform the said Webb, and 
later this defendant communicated with the defend¬ 
ant Sigmund Kann by telephone, and was by him 
authorized to say to said Webb that they would lease 
the said premises on the terms stated, provided pos¬ 
session were given them, and provided their offer was 
not used merely as a means to induce or compel the 
Kings to pay higher rent, which answer this defend¬ 
ant communicated tq the said Webb the same day 
Thereupon the said Webb informed this defend- 
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ant that the said tax sale was .irredeemable, having 
been made more than two years before, and that it 
was held by one 0. H. Wiltsie, at Rochester, whom 
this defendant did not know. In the course of the 
conversation this defendant remarked to the said 
Webb, ‘ Why don’t you buy that certificate from 
Wiltsie ?’ To which the said Webb replied, ‘ It is 
not necessary.’ Whereupon this defendant jestingly 
remarked, ‘I believe I will buy it;’ to which said 
Webb replied, ‘ Oh, no, don’t do that; don’t add 
that complication to the matter.’ At the’time of 
said conversation this defendant did not intend to 
purchase said tax certificate, and the said remarks, 
so far as this defendant was concerned, were without 
purpose.” 


In the supplemental record the following averment is 
made in an aflSdavit of Cohen (Sup. Rec. p. 3): 

“ In the forenoon of the 30th of September the 
said defendant Webb asked this affiant if affiant’s 
clients, the Kanns, were still willing to lease the 
said premises, 715 Market Space, at the rate of |300 
per month and payment of all taxes, as they had 
in the spring suggested. This affiant informed 
said Webb that he would communicate with his 
clients and notify him of the result. Affiant did 
communicate with the defendant Sigmund Kann 
by telephone, reporting to him said Webb’s in¬ 
quiry, and the said Sigmund Kann authorized 
this affiant to state to said Webb that they 
would lease said premises on the terms stated, but 
on the condition that possession of the premises 
be given to them, and that their said willingness 
be not used merely as a means to compel the Kings 
to pay a higher rent. About one P. M., this affiant 
informed said Webb of his client’s answer to said 
Webb’s inquiry, and the said Webb then and there 
agreed, in behalf of his client, Mrs. Kennedy, to 
give affiant’s client a lease of the said premises 
on the terms stated, then repeating to this affiant 
that the complainant had forfeited the lease to her 
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. by the nonpayment of taxes, of which defendant 
Webb had been informed by one Knight on the 
25th instant. That the said tax sale was then, by 
lapse of time, irredeemable. That his said client, 
Mrs. Kennedy, had decided to forfeit the lease and 
had instructed him, said Webb, to seek another ten¬ 
ant in place of the complainant. On said occasion 
said Webb also informed this affiant that the certifi¬ 
cate of said tax sale was held by one 0. H. Wiltsie, 
of Rochester. Thereafter this affiant called upon 
his said clients and advised them that in his opin¬ 
ion it would be wise for them to purchase the said 
tax sale certificate, as in this affiant’s opinion it 
might be the means of enabling the defendants 
Kann to secure possession of said property. Affiant 
did not explain in what mode the said tax certifi¬ 
cate might be so used and had no definite idea on 
the subject himself at the time. This affiant had 
never before purchased a tax certificate and had no 
experience with same, and only knew in a general 
way of the character of tax sales. Affiant’s clients, 
the defendants Kann, expressed their doubt as to 
the advisability of investing money in this certifi¬ 
cate, the exact use for which was not explained or 
stated by this affiant, but upon affiant’s advice that 
in the judgment of affiant it might be useful to 
them in gaining possession of said premises, they 
authorized affiant to purchase the same if affiant 
saw fit, and no definite decision was reached be¬ 
tween this affiant and his said clients on the subject. 

In the afternoon, after some consideration of the 
‘subject, this affiant telephoned to the District Title 
Company and made an appointment with Mr. Wat¬ 
son J. Newton, the president, to remain at his office 
until this affiant could reach there, for the purpose 
of examining the records of said company, and on 
arriving at said office this affiant explained to the 
said Newton that affiant wished to be informed of 
the record of the tax sale of said property, as he 
was contemplating purchasing the same, and the 
said Newton thereupon consulted the records of his 
V said company and gave this affiant the necessary 





7 


information to enable the aflSant to identify the 
property sold under tax sale by lot and square 
number. 

“ On leaving the said company’s office, this affiant 
asked the said Newton his opinion as to the legality 
of said tax sale and of a tax deed thereunder, and 
the said Newton expressed the opinion to this affi¬ 
ant that the same was valid and regular, and that if 
affiant could secure peaceable possession of the 
premises under said deed, in the opinion of said 
Newton affiant would acquire an indefeasible title to 
the premises. For the services so rendered this 
affiant by said Newton, this affiant paid the charge 
of said company. 

“Affiant having decided to go to Rochester and 
purchase the said tax certificate, and not wishing to 
appear to the said Webb as having done so secretly 
and without notice to him, this affiant, it being then 
nearly six o’clock, went to said Webb’s house, and 
while waiting for an answer to his ring at the bell 
the said Webb approached on the street, whereupon 
the colloquy took place between said Webb and this 
affiant, as fully set forth in the eighth paragraph of 
affiant’s answer. 

“ This affiant then returned to his house and tele¬ 
phoned to Mr. John Ridout, a member of the bar, 
and obtained from him the business address in 
Rochester of said Wiltsie, and telephoned to his 
client, Sigmund Kann, in Baltimore, informing said 
Sigmund Kann that this affiant had finally decided 
to purchase said tax certificate and was going to 
Rochester for the purpose, and also informed said 
Sigmund Kann of the opinion given to affiant by 
said Newton as to the validity of said tax sale. 

“ Affiant then went to Rochester, and the next day 
saw said Wiltsie, between three and four o’clock, 
P. M.,and learned from said Wiltsie what affiant had 
not known or suspected, that the said tax certificate 
was in this city at the Central National Bank, and 
had been there subject to redemption by the said 
complainant since the 25th of September.” 
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The allegations of conspiracy in regard to the purchase of 
the tax title are further disproved by the following quota¬ 
tions from the testimony. 

Cohen’s testimony: 

“ Had this defendant been aware of the fact that 
the tax certificate was in a bank in this city this 
defendant would not have gone to Rochester, but this 
defendant did not learn that fact until after his arri¬ 
val at Wiltsie’s office in the city of Rochester, late in 
the afternoon of the first of October, and after the 
close of banking hours (Rec. p. 43.) 

Webb’s answer: 

“ This defendant did not then know and did not 
learn until after the 3d of October that the said tax 
• certihcate was at a bank in this city, subject to re¬ 
demption by the said complainant, but supposed that 
the same was in Rochester”. (Rec. p. 72.) 

Webb’s affidavit: 

“Affiant did not then know,and did not discover 
until long after the execution of said tax deed to said 
Cohen, that the said tax-sale certificate was then and 
had been since the 25th day of September in the 
Central National Bank of this city subject to the com¬ 
plainant’s purchase, and that it remained there until 
after the close of banking hours on the first day of 
October, which affiant has since learned to be the 
fact”. (Rec. pp. 86-87.) 

Webb’s affidavit: 

“ On October 5th, a Mr. Cahill called upon affiant, 
stating that he was complainant’s real estate agent 
and asked affiant upon what terms affiant would give 
. complainant a new lease. Supposing that Cohen 
would sell his tax title, affiant entertained Mr. Ca¬ 
hill’s suggestion, and consulted his client, Mrs. Ken¬ 
nedy, and with her approval, was going to propose a 
new lease to the complainant.conditioned upon the 
payment of higher rent and the extinction of Cohen’s 
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tax title by complainant. Before having an op¬ 
portunity to submit this pfoppsition to said Caljil}, 
apd pn Octpbpr 9th, Cpjien pallpd upon in 

company with William G. Joluisop, who inforpaed 
affiant that he represented the Kanns, who were the 
real owners of the tax title, of which affiant had 
theretofore had no knowledge, suggestion or intima¬ 
tion. Said Johnson then informed this p-ffiant tl)a,t 
the defendants Kami would not sell the said tax title 
nor release the same, and that, in his judgment, it 
was valid. He stated, however, that his clients 
would bp disposed tp give a quit-claim of the ta^ 
title to the client of affiant, Mrs. Kennedy, provided 
she would give to his clients a long lease of the prop¬ 
erty upon the terms which they had previously of¬ 
fered to lease the same, and that said tax title would 
not be released on any other terms. (Rec. pp. 

87, 88), 

ft is, therefore, indisputable that, assuming the bill of the 
complainant to charge conspiracy and collusion between 
Webb and Cohen in this regard, such charge is explicitly 
denied by the averments both of Webb and Cohen. 

But if the charge had been true, what is its significance? 
Webb had learned for the first time from Knight, a few days 
previous to his negotiations with Cohen, that his client^s 
property had been sold for taxes, and that the tax sale had 
become irredeemable. Why it would be less dangerous for 
him to have Wiltsie rather than Cohen hold it is not appar¬ 
ent. When Cohen told Webb that he was going on to 
Rochester to buy the tax certificate, both Cohen and Webb 
agree that Webb urged Cohen not to do so. Webb^s only 
idea about it, however, was that, to use his own language, 
‘^it would complicate matters;” but if he had had time to 
reflect upon the matter, he might very well, using sound 
business judgment, have come to the conclusion that it 
would be very much better to have the Kanns hold the 
adverse tax title than to have Wiltsie, an absolute stranger. 
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hold it. The Kaims had agreed to take a lease; and while 
it is rue that the holding of an adverse tax title would 
give them a position of advantage in compelling a lease, 
still, as they had already agreed to pay $300 a month and 
taxes as rental, the only advantage that the holding of 
the tax title could give them would be the power to enforce 
the making of the lease. 


IL 

Were Notice and Demand upon the Tenant Neces¬ 
sary Before Forfeiture ? 

Before discussing the authorities cited by counsel for the 
appellee in their brief, it may be well to consider the cir¬ 
cumstances of the particular case. If there had been a 
mere default made by the tenant, and if a demand upon 
her would have enabled her to redeem, then the discussion 
of this question of law w^ould be pertinent. It is true that 
it is said that in the particular case such a demand would 
have resulted in the tenant’s at once purchasing from 
Wiltsie the tax certificate in question. Whether she would 
have done so or not we can not know. Whether Wiltsie 
would have continued his willingness to sell we can not 
know. But, of course, the facts of this particular case in 
these regards can not constitute a rule of law. We are 
dealing with a case in which there has not only been a tax 
sale, but the same has become irredeemable. Therefore the 
ability to redeem would depend entirely upon the will of 
the adverse holder. A demand upon the lessee by the lessor 
that she, the lessee, should redeem, would be a demand 
which the lessee might or might not be able to comply 
with. But no rule of law is based upon such an uncertain 
foundation. Indeed, it is not pretended that any such rule 
exists; and it is thought that no authority can be found 
for it. 
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Assuming for the argument that it was necessary that 
the lessor should make a demand upon the lessee, that de¬ 
mand must necessarily have been for the performance of 
her covenant. The covenant in question was not for the 
redemption of property from a tax sale become irredeema¬ 
ble, but for the payment of— 

“ in each and every year thereof the taxes, general 
and special, of every character and description 
assessed against and levied upon the said premises 
by the authorities of the general or local govern¬ 
ment” (Rec. p. 14). 

But Webb could have made no such demand until he 
knew that there had been a breach of this covenant; and 
when he acquired this knowledge there could be no pay¬ 
ment of the taxes involved, inasmuch as the default of 
which their non-payment was the occasion no longer ad¬ 
mitted of removal by their payment. 

The only purpose of the demand would have been 
to give the tenant notice; but she had notice from the 
preceding July, and, according to the averment of her own 
bill, spent two months in disputing with Wiltsie whether 
she should pay $25 more or less for redeeming the tax title 
in question. 

It is submitted, however, that the great preponderance 
of authority is to the effect that, even in the silence of 
the lease upon the subject, notice and demand are not 
necessary. 

As maintained in argument by counsel for the appellant, 
the only reason why demand for rent was required was a 
feudal one, and was based upon the extraordinary right of 
distress. » 

See Davis vs. Burrell et ah, 10 0. B. 822; S. C., 70 Eng. 
Common Law Rep. 825, where it is said by Creswell, J.: 

“A demand is only necessary to justify a distress.’ 
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^be following cases all hold explicitly that no demand 
is nOeessary: 

Bacbii vs. fark, 19 Utah, 246. 

Byrahb vs. Rogers, 8 Minn. 247. 

GarbOi* Vs. Hannah, 6 Duer, 262. 

Ricou vs. Hart, 47 La. Ann. 1370. 

Davis vs. Burrell et al,, 10 C. B. 822; G., 70 E 

G. L. 822. 

Baldwin vs. Rees (Ohio), 8 Ani. Rec. 556. 

It is unnecessary, beyond citing these authorities, to con¬ 
sider the absolute difference between default in payment 
of rent and in payment of taxes. 

Of the eases cited by the appellee in this connection, 
those of McQuesten vs. Morgan, 34 N. H. 40Oj and Bow¬ 
man vs. Foot, 29 Gonn. 331-341, are not cases involving 
default in payment of taxes, blit default in payment of 
rent, and hence are entirely inapplicable. 

In the case of Jackson vs. Harrison, 17 Johnson, 66, de¬ 
cided in 1819, there is no citation of authority or discussion 
bf principle; but the court simply says, after holding that 
a dbmand is necessary for payment of rent before forfeiture: 

‘‘ I’he plaintiff equally fails in showing a right of 
re-entry by reason of the fact that the defendant did 
hot pay the United States tax, because the indis¬ 
pensably necessary step of making a demand of the 
defendant within the period required by law in 
order to create a forfeiture was not taken.” 

The facts of the case show that there was a default 
in paying some United States tax. The court here plainly 
confuses cases of default in payment of rent and in pay¬ 
ment of taxes. It will apper from the argument of Drake, 
of counsel (p. 69) that this confusion pervaded the case. 
Gounsel say: 

“ There can be no pretence of maintaining this 
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actiiGiri under the statute. If it can be supported at 
ail it must be at common law, and ail the niceties 
required in proceedings by the lessor must be ob¬ 
served. There must be a deiiiilhd bf the pfebiSe 
rfeilt due bri the precise day if Wa§ due, and payable 
at a eorivenient time before sunset upon the land 
and at the dwellingdiouse, if there be any.” 


The facts show that the landlord himself paid the tax 
in order to prevent a fax sale. 

This case was expressly disapproved in the year 1857 in 
the case of Garner vs. Hannah, 6 Duer, 262. The point was 
elaborately considered by the court at pages 271-272, and 
the following language was iised: 

“ Where a forfeiture was claimed for the non-pay¬ 
ment of rent, a demand of the rent must be shown, 
unless the proceeding is under the statute; hiit 
taxes, as has beeti shown, form no part of the rent,' 
they are hot pa5^able to the landlord nor dh a day 
* CertaiOj arid no demand could properly be made by 
the landlord of his tene,nt in respect thereto except 
to repay what the landlord had been compelled 
himseif to pay by reason of his tenant’s default; 
this would be a demand for reimbursement merely, 
whereas the default which works the forfeiture is 
the liori-payment of taxes to the Goverumentj atid it 
is not perceived how a mere refusal to repay the 
amount expended by the landlord for taxes could 
work a forfeiture when no covenant of repayment is 
contained in the lease; if so, a demand of repay¬ 
ment caii iidt be a necessary prerequisite tb the right 
6f action. 

“ Besides, the payment of the taxes by the land¬ 
lord,- in ease of the tenant’s default, is not necessary 
to his right of action; that is complete on the 
breach of the tenant’s covenant; a demand of their 
repayment by the tenant must therefore be unnec¬ 
essary.” 

The Caee bf Jackson vk Harrison is also disapproved in 
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Byraue vs. Rogers, 8 Minn. 247; the language of Flandrau, J., 
at page 251, is even stronger than that of the court in Gar¬ 
ner vs. Hannah, just cited. 

In the case of Kansas City Elevator Company vs. Union 
Pacific Railroad Company, 3 McCreary, 463, the opinion 
was oral. All that the court said upon the subject of taxes 
was: 

In regard to taxes, the law is well settled, I 
think, that a demand for the payment thereof is 
necessary as a condition precedent to the right of 
entry.” 

Under the circumstances of that case the decision was 
correct, since the elevator company leased of the railroad 
company a small parcel of land, and erected thereon ele¬ 
vator buildings and machinery. These had always been 
assessed as the personal property of the elevator company, 
and the taxes paid regularly. The leased ground had 
never been listed for taxation by the local assessors, but all 
the property of the railroad company in the county had 
been valued as an entirety for taxation by the State board, 
and no specific assessment of the ground leased to the ele¬ 
vator company had ever been made, nor had the latter 
ever paid any taxes on the ground or ever been requested 
so to do by the railroad. Therefore the decision that de¬ 
mand, under the circumstances of that case, was necessary, 
was perfectly proper. The demand in such case would 
practically be one for apportionment of taxes. The state¬ 
ment of the case does not show that any taxes were due ; 
and the whole proceeding was an attempt on the part of 
the railroad company to summarily oust the elevator com¬ 
pany from the leased premises, apparently without a pre¬ 
tense of right. 

The only other case cited by the appellee is that of Meni 
vs. Rathbone, 21 Ind. 454. It appears from the statement 
of facts in the opinion of the court (p. 460) as follows: 
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By the terms of the lease, the lessee agreed to pay 
all taxes of any kind; at a certain date the sum of $100 
was assessed as taxes against this property; neither the 
lessee nor any other person for her paid said taxes, and 
thereupon the property was sold to third persons, who re¬ 
ceived a certificate of purchase from the treasurer of the 
city. It does not at all appear that the certificate was irre¬ 
deemable, and that the purchaser had acquired the right to 
receive a tax deed. The court say (p. 461): 

“It is conceded in appellant’s brief that, as to the 
rent, the replies are (neither of them) specific enough 
in the averments as to time and place of demand 
thereof. But it is zealously contended that in re¬ 
gard to the taxes and assessments the replies are 
good; and quite a lengthy argument is presented to 
controvert the doctrine and conclusion of the courts 
in the cases of Jackson vs. Harrison, 17 Johns. Rep. 
63; Bowman vs. Foote, Amer. Law Reg., April, 1862, 
p. 352; Merrifield vs. Cobleigh, 4 Cush. 178.” 

It is suflficient to say here that the case of Jackson vs. 
Harrison is the same one which has been under considera¬ 
tion, supra. The case of Bowman i;s. Foote is one that con¬ 
cerns solely the non-payment of rent; and the case of 
Merrifield vs. Cobleigh is one which deals with neither, and 
is entirely irrelevant. So that the only authority upon 
which this Indiana case rests is that of Jackson vs. Harri¬ 
son. The court proceed (p. 462): 

“ The right of a landlord to re-enter, for breach of 
a condition subsequent, is not viewed with favor in 
the law; and where he claims that a forfeiture has 
occurred, and his right attacked, it devolves upon 
him to show that he has done everything that was 
required upon his part to perfect such right of re- 
entr}’’, rather than resort to an action for damages 
for a breach of such covenants. It is urged, that by^ 
the clause of the lease quoted the right of Wise to 
re-enter, upon the failure of the lessee to pay taxes. 
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is secured; and that without any previous act upon 
his part; that therefore there was no affirmative act, 
prepedent to this act of rprenfry, necessary upon tfie 
part of said Wise—^such as demand that the taxe^ 
should be paid, or notice that he would re-enter, if 
they were not so paid. 

“In the form and order in which the reply set up 
the failure to pay the taxes, and the sale of the 
premises therefor, it would appear that the request 
made by Wise of Mary App, to pay said t^-xes, was 
made on the same day, but subsequent to said sale. 
If such a demand or request was necessary, it was 
not made of the right person. We are of opinion 
that such a request was “necessary,” 

This Indiana case is not reasoned and cites no other au¬ 
thority than the New Yori^ deci 3 iQn of 1819. 

It was insisted by the appellee ip argument that the case 
above cited by the appellant of Baldwin vs. Rees was over¬ 
ruled by the subsequent ease decided by the Circuit Court 
of Franklin County, Ohio, in 1895, of Eichenlaub et al. vs. 
Neil, 8 Ohio Dec. 865. The court in this case, after re¬ 
viewing a large number .of decisions, say.» 

“A demand being necessary to forfeiture for non¬ 
payment of rent, we think it should be also for uon- 
ppyjnent of taxes; but we are not satisfied that suph 
is the law. The cases aboye referred to do not seem 
to be well considered (referring to most of the cases 
cited by the appellee on this' point, and just by us 
considered). The statements are in the nature of 
dicta. Np authorities are cited, and they cannot 
be held tp settle the question; nor dp wp think it 
necessary tp pass upon ik The plaintiffs file their 
petition asking to be relieved from the forfeiture; 
and the matter we are tp dptermipp in whether they 
have made up a case entitling |hep tp relief.” 

In this case there was no provision for rereptry in case of 
the non-payment of taxes, but merely to indemnify and 
save harmless the landlord against'any loss, cost, damage 
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or expense sustained, by the omission to punctually pay 
taxes, charges, duties and assessments. 

It also appeared from the facts of this case that the lessee 
or his assignee had made very valuable improvements 
upon the leased premises. 

Bearing in mind the strictly feudal reason that existed for 
the doctrine of demand and notice at a certain place and 
hour and of a certain person with respect to rent, it will be 
apparent that this reason has no application to a demand 
for the performance of a covenant to pay taxes or an insur¬ 
ance premium, or a thing of a similar nature. This is 
made very apparent by the reasoning of the New York court 
in the case cited of Garner vs. Hannah, supra. The whole 
fabric rests upon the mistake of the New York court, in 
1819, in the ill-considered case of Jackson vs. Harrison, 
supra. As has been seen above, it would be utterly absurd 
to apply this rule to the case at bar, where the taxes have 
already been paid by Wiltsie, and the District of Columbia 
has no further claim against any one by reason of said taxes. 


HI. 

A Tenant Who Agrees to Pay Taxes Makes the 
Tax a Personal Debt of His Own. 

“The covenant of the defendant is affirmative and 
positive, not collateral or secondary in its terms. He 
covenants to ‘ bear, pay and discharge all taxes and as¬ 
sessments,* etc., as an obligation or debt of his own, 
and the language conveys no idea that the plaintiffs 
are first to bear and pay, before the demand becomes 
obligatory upon the defendants for payment. The 
covenant is broken when the defendant neglects to 
pay taxes or assessments duly imposed. The defend¬ 
ant is not at liberty to say that it is the debt of the 
plaintiffs; let them first pay it, and I will then pay' 
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them. It is his own dfebt, made so by the terms of 
his covenant.” 

Rector, etc., vs. Higgins, 48 N. Y. 535. (See p. 

533 for language of particular covenant. 

See, also, the recent decision of the Supreme 
Court of Pennsylvania. Hand vs. Suravitz, 
148 Pa. St. 207. 


IV. 

Taxes Due When Penalties Begin to Accrue. 

There can be no question that the covenant in this case 
is to pay the penalties as they become due. The language 
of the lease is— 

pay or cause to be paid in each and every year 
thereof the taxes, general and special, of every char¬ 
acter and description, assessed against and levied 
upon the said premises by the authorities of the 
general or local government ” (Rec. p. 14). 

When taxes become due is a point which has been well 
settled. In the case of McFarlane vs. Williams, 107 Ill., p. 
42, it is said that— 

“ The taxes were to be paid when due; and this is 
fixed by law. They must be paid so as to avoid a 
sale of the property for their non-payment, or the 
enforcement of any personal liability against the 
lessor on account thereof.” 

In Ricou vs. Hart, 47 La. Ann., p. 1373, it is said: 

“ The taxes assumed as part of the consideration 
of the lease were due in September. On the 31st 
day of December the tax debtor who has not paid 
his taxes becomes a delinquent. The law provides 
‘ from the day the tax roll is filed in the Mortgage 
Office it shall be a lien on the property.’ There 
was a penalty due from the 31st day of December. 
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Without notice or demand, the tax-payer is in de¬ 
fault from that date. He owes a penalty; and the 
taxes are secured by mortgage on his property. He 
places him self completely in mora by not paying 
the tax.” 

To the same effect are, Rector of Trinity Church vs. Hig¬ 
gins, 48 N. Y., p. 532, and Allen vs. Dent, 72 Tenn., p. 680, 
from which case we quote the following language of the 
court (p. 680): 

“The true construction of the contract is that 
such taxes shall be paid in the ordinary course of 
collection, and shall not become in any way a bur¬ 
den on the lessor.” 

It is unnecessary to cite further authority on this point. 


V. 

Consideration of Oases Cited in Argument by 
Counsel for Appellee, in Which one Provision 
of Forfeiture is Attached to the Performance 
of Several Covenants. 

Counsel assumed, when this point was argued by counsel 
for the appellee, that there would be found in the authori¬ 
ties cited some support for the proposition announced 
in his brief. A careful consideration, however, of each 
of the cases, adduced by him will convince the court 
that such is not the case. The case of Astley vs. Weldon, 
2 B. & P. 346, was one where there was a contract be¬ 
tween a manager and an actress, containing various cov- 
nants; one to pay the actress a certain sum per week, and 
also traveling expenses; another by the actress to perform 
certain acts, the violation of which was, by the regulations 
of the theater, subject to a small fine. It was provided that 
if either neglected to perform the agreement, he or she 
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should pay to the other two hundred pounds. It was held, 
in accordance with the elementary rule of law, that this 
was a penalty and not liquidated damages, since, amongst 
other things, payment of several smaller sums was secured 
by a larger sum. 

In the case of Kemble vs. Farren, 6 Bing. 141, there was 
an agreement that a manager should, amongst other things, 
pay an actor a certain sum per night. It was provided 
that if either party should break any part of the agree¬ 
ment he should pay the other 100 pounds, to be liquidated 
damages. The defendant refused to act during the second 
season, and the manager brought suit. It was held that 
the sum mentioned was a penalty, since it, a very large 
sum, might become immediately payable for the non¬ 
payment of a very small sum. 

In the case of Horner vs. Flintoff, 9 M. & W. 680, the 
court held a certain sum stipulated to be paid for the breach 
of a covenant to be liquidated damages, and not a penalty. 

In the case of Price vs. Green, 16 M. & W. 354, a stipu¬ 
lation to pay 5,000 pounds as liquidated damages for the 
breach of a covenant was held to be liquidated damages, 
and not penalty. 

In the case of Dakin vs. Williams, 17 Wendell, 448, the 
same thing was held; and the court says that it can not 
protect people from improvident bargains. 

In the case of Shreeve vs. Brereton, 1 P. F. Smith (Pa.), 
175, a stipulation to pay $10,000 as liquidated damages for 
the breach of certain covenants, among which were the 
payments of smaller amounts of money, was held to be a 
penalty. 

In the case of Xampman vs. Cochran, 16 N. Y. 275, 
the same thing was held. 

These principles are elementary, and require no dis¬ 
cussion to show that they are entirely inapplicable to the 
case under consideration. 


% 





VI. 


Equity Will Only Afford Relief Where Exact 

pensation Oan Be Made in Money, or Where 
Parties Can Be Placed in Statu Quo. 

The case of Giles vs. Austin, 62 N. Y. 486, cited by the 
appellee, was a case of this kind; and the court say, in 
granting relief (p. 493): 

“The cases in which relief has been denied are 
either where the lessee has wilfully committed some 
affirmative act in violation of his covenant, or been 
guilty of some default, the precise damages for which 
cannot be ascertained by any rule. . . . No 

new rights have intervened, nor has the position of 
the parties been changed by the delay. Under these 
circumstances we think the court had power to re¬ 
lieve the plaintiff from the further consequence of a 
loss of the residue of his term, and the valuable 
buildings he had erected on the premises.” 

In this case the tenant had redeemed the property from 
a tax sale before he applied for relief 
. The case of McClartey vs. Gokey, 31 Iowa, 505, has no 
relevancy to the particular point under discussion. Nor 
has the case of Sanborn vs. Woodman, 5 Cush. 36, 41. In 
both of these cases there was only a contest concerning a 
given sum of money, and there was no difficulty about the 
parties being placed in statu quo. 

In so far as the English cases quoted by counsel for the 
appellee upon argument are concerned, which treat of relief 
of forfeiture by reason of the non-performance of collateral 
acts, it is sufficient to say that the opinions in them were 
delivered before the English law had become well settled. 
The cases cited upon our original brief express the law in 
England today; and this fact has been recognized by the 
Supreme Court of the United States in the case of Sheets 
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vs. Selden, 7 Wall. 416-422. Mr. Justice Swayne, deliver¬ 
ing the unanimous opinion of the court, says (p. 421): 

“Courts of equity are governed by the same rules 
in the exercise of this jurisdiction as courts of law. 
All arrears of rent, interest and costs must be paid 
or tendered. If there be no special reason to the 
contrary, an injunction thereupon goes to restrain 
further steps to enforce the forfeiture. The grounds 
upon which a court of equity proceeds are, that the 
rent is the object of the parties, and the forfeiture 
only an incident intended to secure its payment; 
that the measure of damages is fixed and certain, 
and that when the principal and interest are paid 
the compensation is complete. In respect to other 
covenants pertaining to leasehold estates, where the 
elements of fraud, accident and mistake are wanting, 
and the measure of compensation is uncertain, equity 
will not interfere. It allows the forfeiture to be en¬ 
forced if such is the remedy provided by the contract. 
The rule is applied to the covenant to repair, to in¬ 
sure and not to assign. Lord Eldon limited the relief 
to cases where the lease required the payment of a 
specific sum of money. The authorities going be¬ 
yond this he held to be unsound, and declined to 
follow them. Speaking of Wad man vs. Calcraft, he 
said that the Master of the Rolls in that case held 
‘ that, though against ejectment for non-payment of 
rent the court would relieve upon a principle long 
acknowledged in this court, but utterly without 
foundation, it would not relieve where the right of 
the landlord accrued, not by nonpayment of rent, 
but by the nonperformance of covenants which might 
be compensated in damages.^ Such is now the set¬ 
tled English rule upon the subject. In Bracebridge 
vs. Buckley, Baron Wood, in a dissenting opinion, 
made an earnest and able assault upon this doctrine. 
The question may be regarded as yet unsettled in the 
jurisprudence of this country.” 


The court is especially referred to a monographic note to 
the case of South Penn Oil Company vs. Edgell, 86 Am. 
State Rep., pp. 54-55, and to the authorities therein cited. 
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VIL 

Accident and Mistake Do Not Include Negligent 
Omission to Perform a Covenanted Act. 

The leading English case upon this subject is that of the 
Duke of Beaufort vs. Neeld, 12 CL and P. 248. The at¬ 
tention of the court is especially called to the language of 
counsel in argument and of various law lords in interrupt¬ 
ing at pp. 260 and 264; also, to the opinions of the Lord 
Chancellor (pp. 273-4), of Lord Brougham (pp. 282-3) and 
of Lord Campbell (p. 285). 

In the case of Barrows -us. Isaacs, 1 Q. B. D. (1891), 417, 
the lessees covenanted not to underlet without consent 
of the lessor, which consent the lessor agreed should not be 
arbitrarily withheld in case of a sublease proposed to a 
responsible party. The lease provided for power to re¬ 
enter for breach. The lessee underlet part of the prem¬ 
ises to a responsible party, but, on account of the neglect 
of his solicitor to look at the original lease, the consent of 
the less or was not obtained. The court held that the omis¬ 
sion was not a mistake for which a court of equity would 
grant equitable relief against forfeiture; nor was their 
fraud or accident within the meaning of an equity court 
i n granting relief. The court discusses at length what is 
fraud, accident or mistake in the contemplation of equity, 
and says, at page 425, that, in addition, to relief for fraud, 
accident or mistake, equity relieves against penalties and 
forfeitures where the only object is to secure the payment 
of a definite sum of money, and in such case only. In 
t his case there was absolutely no damage to the lessor by 
the u nder-lease, since it was assigned to a responsible 
party; and the only objection was that the consent of the 
lessor, for which he had obligated himself if the party was 
responsible, was not obtained, by inadvertence of the solici¬ 
tor of the lessee. 
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The same point is decided in the very late case of East¬ 
ern Telegraph Company vs. Dent, 1 Q. B. D. (18993, 835, 
where it was held that a breach of the same nature, occa¬ 
sioned by forgetfulness, or because the lessee thought it 
unimportant, did not form a ground of equitable relief 
against forfeiture. 

In the United States this principle has been conclusively 
settled by the leading case of Grimes vs. Sanders, 93 U. S. 
55. In that case it was sought to rescind a contract upon 
the ground that there was a mistake as to whether or not a 
certain mining shaft was upon the land covered by a con¬ 
tract providing for the purchase of certain land. The 
court (Mr. Justice Swayne delivering their unanimous 
opinion) say (p. 61) : 

“ Mistake, to be available in equity, must not 
have arisen from negligence. Where the means of 
knowledge was easily accessible, the party com¬ 
plaining must have exercised at least the degree of 
diligence which may be fairly expected from a 
reasonable person. Fisher, the agent of the appel¬ 
lees, who had the deed prepared, was within a few 
hours’ travel of the land when the deed was exe¬ 
cuted. He knew the grantor had sold contiguous 
land upon which veins of gold had been found, and 
that the course and direction of those veins were im¬ 
portant to the premises in question. He could 
easily have taken measures to see and verify the 
boundary lines on the ground. He did nothing of 
the kind. The appellees paid their money without 
ever inquiring of any one professing to know where 
the lines were. The courses and distances specified 

in the deed showed that a surveyor had been em- 

■/ _ 

ployed. Why was he not called upon? The ap¬ 
pellees sat quietly in the dark until the mistake was 
developed by the light of subsequent events. Full 
knowledge was within their reach all the time, from 
the beginning of the negotiations until the transac¬ 
tion was closed. It was their own fault that they 
did not avail themselves of it. In Manser vs. Davis, 
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6 Ves. 678, the complainant, being desirous to 
become a freeholder in Essex, bought a house which 
he supposed to be in that county. It proved to be 
in Kent. He was compelled in equity to complete 
the purchase. The mistake there, as here, was the 
result of the want of proper diligence.” 

In support of this, the court cite, at page 62, a number 
of authorities, which it is not necessary to refer to here. It 
is, however, proper to say that the doctrine of this case has 
been approved and applied in the following cases: 

Kinney vs. Consolidated Virginia Mine Company, 
4 Sawyer, 446. 

Hunt vs. Hardwick, 68 Georgia, 104. 

Smith vs. Tewalt, 9 Ind. App. 650. 

Churchill Twp.m Cummings Twp., 51 Mich. 451. 
Ritchie vs. Clark, 11 Utah, 476. 

Persinger vs. Chapman, 93 Va. 352, 353. 


VIII. 

No Recognized Head of Equity Jurisprudence Un¬ 
der Which This Bill Can Be Maintained. 

It is difiScult to determine, from a reading of the appel¬ 
lee’s original bill, what head of equity jurisdiction she ad¬ 
dresses herself to. It appears on the face of her bill that 
the property in question is held adversely under a tax 
deed. She claims that this tax deed is invalid. If she 
had a fee-simple title in the premises, she might maintain 
a bill to have this tax sale adjudged invalid on the ground 
that it constituted a cloud upon her title. But she occupies 
no such position, and would have no standing in a court of 
equity to file a bill of that kind. In so far as her rights as 
tenant are concerned, she is in possession, and can defend 
if an ejectment be brought against her. What she is ask¬ 
ing the court to do is to restrain her lessor from proceeding 

3411-4 
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to regain possession of the demised premises; and the court 
below has so restrained him. There is no provision made 
by the injunction pendente lite for the doing of anything by 
the lessee. The lessee does not, in her bill, propose to do 
anything. She does ask the court to declare the tax sale 
in question to be void. Her counsel have not, in argument 
nor in their brief, produced any authority to sustain the 
jurisdiction of a court of equity in that regard. This court 
has ruled, in the case of Holler vs. Clarke, 19 App. D. C., 
p. 544, that in a partition case they would not inquire into 
the validity of a tax title; and they say : 

“The titles under which the appellant and the 
appellees respectively’^ claim are strictly legal titles, 
and there is nothing in the allegations of the bill that 
can make them cognizable in equity. The conflict 
between them can only be adjudicated in an action at 
law, wherein may be completely determined not 
only the question of the validity of the tax sale and 
title thereunder, but also the effect of the former 
adjudications, whatever that may be.” 

Suppose an analogous case. Suppose that one of the 
covenants in the lease in question had been for the pay¬ 
ment of certain instalments of interest upon a debt secured 
by deed of trust upon the demised premises, and assumed by 
the lessee as a part of the consideration of the lease; and 
that annexed to the non-payment of the stipulated interest 
was the usual provision for sale of the premises. Suppose 
default made by the lessee in some payment of interest, and 
consequent sale and conveyance of the premises to a third 
party as purchaser. Under what head of equity jurisdic¬ 
tion could the court afford relief from forfeiture to the 
tenant as against the lessor and the purchaser of the 
premises so sold ? 

And yet this supposed case is exactly analagous to the 
one at bar. 
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IX. 

No Substantial Difference Between the Provisions 
of the Act Under which the Property was As¬ 
sessed and Those Under which it was Sold, So 
Par as the Assessment is Concerned. 

In the recent case of the United States, ex rel. Bright, vs. 
Macfarland, 18 App. D. 0., p. 120, the court had before it 
the act under which the property in the case at bar was as¬ 
sessed, and also that under which it was sold. The court 
construed the two provisions together, and upheld an assess¬ 
ment under the former and sale under the latter. 


CONCLUSION. 

The tax deed, however invalid it may be, is by the statute, 
prima facie valid and passes a good title in fee and would, 
without more, support an action of ejectment. 

To defeat it requires a judicial proceeding involving the 
construction of a statute and determination of questions 
arising under it ; questions which have confessedly never 
been judicially determined. 

The value of the property is sufficient to take the case to 
the Supreme Court, and the contention of the complainant 
is that the landlord must incur all this labor, expense, and 
hazard, not because the landlord contracted to do it, and 
not because the landlord is in any fault, but solely in order 
that a court of equity may throw its mantle of charity 
and forgiveness over a tenant whose admitted fault caused 
all the trouble, and while absolving her from the conse¬ 
quences of her fault, cast all the consequences upon the 
innocent landlord, who has been thrown into these straits 
by confiding in a negligent tenant. 

R. ROSS PERRY, 

R. ROSS PERRY, Jr., 

E. S. THEALL, 

Attorneys for Appellant. 
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supreme court of the District of Columbia,hoiding an equity court, 
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which' was inadvertently omitted from the transcript of the record 
of said cause on appeal, be made part of the record and printed as 
part of the transcript of record on appeal in the above-entitled 
cause No. 1241, in the Court of Appeals of the District of Columbia. 

J. J. DARLINGTON, 

Of Counsel for Complainant 

WM. G. JOHNSON, 

For Kanns, Appellees. 
ANDREW Y. BRADLEY, 

Sol. for Maria Q. Dewey. 

E. S. THEALL, 

Sol. for Appellant 

[Endorsed:] No. 1241—H. Randall Webb, ex. & dev. of Marianne 
A. B. Kennedy, deceased, vs. Caroline King et at Stipulation of 
counsel as to addition to record. Court of Appeals, District of Co¬ 
lumbia. Filed Sep. 17,1902. Robert Willett, clerk. 

Affidavit of Myer Cohen. 

Filed Apr. 18,1902. 

In the Supreme Court of the District of Columbia. 

Caeoline King, Complainant, | 

vs. Vin Equity. No. 22834. 

Makianne a. B. Kennedy et al. j 

Myer Cohen, being first duly sworn, deposes and says that he is 
one of the defendants in the above-entitled cause and for more than 
five years past has been the general counsel of the defendants Kami. 
In the spring of 1901 the defendants Kami informed the defendant 
Webb that they would be willing to take a lease of said premises 716 
Market space from the said Mrs. Kennedy and pay her the annual 
rental of $3600 a j'^ear and the payment of all taxes, being $1200 
per annum more than she was then receiving from the property. 
No negotiations with respect to this offer ever took place. During 
that spring and summer it was the habit of this affiant to meet the 
said Kanns at luncheon almost daily, on which occasions matters of 
business were generally discussed. 

On or about the 19th or 20th of September, at one of said meet¬ 
ings at luncheon, the defendant Louis Kann, in the presence of the 
defendant Sigmund Kann, informed this affiant that one Knight 
had called upon him, said Louis Kami, and informed him that the 
taxes on said premises 715 Market space had not been paid and that 
the said premises had been sold for said taxes and that the said Kann 
had referred said Knight to the defendant Webb as the attorney 
and representative of the owner, Mrs. Kennedy, and had given said 
Knight said Webb’s office address. This communication was not 
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made to this affiant as a matter of business and it was not discussed 
in any way, but affiant was merely informed of it as a matter of 
news or gossip pertaining to the neighborhood and this affiant never 
took any steps to ascertain anything on the subject and never con¬ 
sidered the matter or spoke of it to any one thereafter until the 30th 
of September, 1901. In the forenoon of the 30th of September, the 
said defendant Webb asked this affiant if affiant’s clients the Kanns 
were still willing to lease the said premises 715 Market space at the 
rate of $300 per month and payment of all taxes, as the}^ had in the 
spring suggested. This affiant informed said Webb that he would 
communicate with his clients and notify him of the result. Affiant 
did communicate with the defendant, Sigmund Kann by telephone, 
reporting to him said Webb’s inquiry, and the said Sigmund Kann 
authorized this affiant to state to said Webb that thev would lease 
said premises on the terms stated, but on the condition that posses-, 
sion of the premises be given to them, and that their said willing¬ 
ness be not used merely as a means to compel the Kings to pay a 
higher rent. About one p. m. this affiant informed said Webb of 
his client’s answer to said Webb’s inquiry and the said Webb then 
and there agreed, in behalf of his client, Mrs. Kennedy, to give 
affiant’s client a lease of the said premises on the terms stated, then 
repeating to this affiant that the complainant had forfeited the lease, 
to her by the non-payment of taxes, of which defendant Webb had 
been informed by one Knight on the 25th instant. That the said tax 
sale was then, by lapse of time, irredeemable. That his said client, 
Mrs. Kennedy, had decided to forfeit the lease and had instructed him, 
said Webb, to seek another tenant in the place of the complainant. On 
said occasion said Webb also informed this affiant that the certifi¬ 
cate of said tax sale was held by one C. H. Wiltsie, of Rochester.- 
Thereafter this affiant called upon his said clients and advised them 
that in his opinion it would be wise for them to purchase the said 
tax sale certificate, as in this affiant’s opinion it might be the means 
of enabling the defendants Kann to secure possession of said prop-, 
erty. Affiant did not explain in what mode the smd tax certificate 
might be so used and had no definite idea on the subject himself at 
the time. This affiant had never before purchased a tax certificate 
and had no experience with same, and only knew in a general way 
of the character of tax sales. Affiant’s clients, the defendants Kann, 
expressed their doubt as to the advisability of investing money in 
this certificate, the exact use for which was not explained or stated 
by this affiant, but upon affiant’s advice that in the judgment of 
affiant it might be useful to them in gaining possession of said 
. premises, they authorized affiant to purchase the same if affiant saw 
fit, and no definite decision was reached between this affiant and his 
said clients on the subject. 

. In the afternoon, after some consideration of the subject, this affi¬ 
ant telephoned to the District Title Company and made an-appoint- 
ment with Mr. Watson J. Newton, the president, to remain at his 
office until this affiant could reach there, for the purpose of examin¬ 
ing the records of said company, and on arriving at said office this 
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affiant explained to the said Newton that affiant wished to be in¬ 
formed of the record of the tax sale of said property, as he was con¬ 
templating purchasing tlie same, and the said Newton thereupon 
consulted the records of his said company and gave this affiant the 
necessary information to enable the affiant to identify the property 
sold under tax sale by lot and square number. 

On leaving the said company’s office, this affiant asked the said 
Newton his opinion as to the legality of said tax sale and of a tax deed 
thereunder, and the said Newton expressed the opinion to this affi¬ 
ant that the same was valid and regular, and that if affiant could 
secure peaceable possession of the premises under said deed, in the 
opinion of said Newton affiant would acquire an indefeasible title 
to the premises. For the services so rendered this affiant, by said 
Newton, this affiant paid the charge of said company. 

Affiant having decided to go to Rochester and purchase the said 
tax certificate, and not wishing to appear to the said Webb as hav¬ 
ing done so secretly and without notice to him, this affiant, it being 
then nearly six o’clock, went to said Webb’s house, and while wait¬ 
ing for an answer to his ring at the bell the said Webb approached 
on the street, whereupon the colloquy took place between said Webb 
and this affiant, as fully set forth in the eighth paragraph of affiant’s 
answer. 

This affiant then returned to his house and telephoned to Mr. John 
Rid out, a member of the bar, and obtained from him the business 
address in Rochester of said Wiltsie, and telephoned to his client, 
Sigmund Kann, in Baltimore, informing said Sigmund Kann that 
this affiant had finally decided to purchase said tax certificate and 
was going to Rochester for the purpose, and also informed said Sig¬ 
mund Kann of the opinion given to affiant by said Newton as to 
the validity of said tax sale. 

Affiant then went to Rochester and the next day saw said Wilt¬ 
sie, between three and four o’clock, p. m., and learned from said 
Wiltsie* what affiant had not known or suspected, that the said tax 
certificate was in this city at the Central national bank, and had 
been there subject to redemption by the said complainant since the 
25th of September. The said Wiltsie then asked affiant if affiant 
represented the owner, mortgagee or tenant of said premises, and 
affiant informed him that he did not. The said Wiltsie then in- ^ 
quired of this affiant whom he did represent and this affiant de¬ 
clined to state, whereupon said Wiltsie remarked that it was of no 
consequence to him, said Wiltsie, that he had given said King 
ample time to redeem said certificate and the said King did not ap¬ 
pear to care about it, and asked affiant what he, affiant, would give . 
for the same. This affiant replied that he would give $500 therefor, 
to which said Wiltsie immediately replied that affiant could have it, 
and then telephoned to the Central national bank at Washington to 
ascertain if the said certificate had been redeemed by said King, and 
ascertaining that it had not, directed the said bank to return the 
same to said Wiltsie by the next mail. This affiant remained in 
Rochester until the next day when the mail arrived, and the said 
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certificate having been delivered to him, paid the said sum of $500 
therefor. 

Affiant further sa^^s that since returning to Washington he applied 
to said Wiltsie for tlie copies of the correspondence between said 
Wiltsie and said King relative to the redemption of said tax certifi¬ 
cate, which copies said Wiltsie furnished to this affiant, copies 
whereof are attached to the answer of this affiant and marked “ Ex¬ 
hibit Cohen No. 2.” 

Affiant further states that every averment, suggestion^ insinuation 
and intimation in the said bill to the effect that there exists or ex¬ 
isted any agreement, understanding or arrangement, expressed or 
tacit or otherwise, between the said Kennedy and this affiant, or the 
said Webb and this affiant, or this affiant^s clients and said Kennedy 
or said Webb, or any of them,-with reference to the acquisition of 
said tax certificate and the use to be made thereof, are wholly and 
utterly false, and that at no time from the moment when this affiant 
first learned that the taxes were in arrears upon said property up to 
the present has any agreement, expressed or tacit, existed with re¬ 
spect to said tax certificate or the tax title obtained thereunder, and 
that this affiant has never in any form or manner stipulated not to 
use the said tax title adversely to the said Marianne A. B. Kennedy 
or the said Webb, or in any way restricted his rights or those of his 
clients with respect to the use of said tax certificate or tax title. 

Affiant’s clients did authorize their counsel, William G. Johnson, 
subsequently engaged by them at the suggestion of this affiant, to 
propose a compromise of their claims under said tax title to said 
Webb, and this affiant was present when the said proposition was 
made and the same is correctly set forth in the affidavit of the de¬ 
fendant, Louis Kann, and the answer of the defendants Kaun herein. 

As to the averment in said bill relating to the interview on the 
4th day of October, 1901, between this affiant and the counsel for 
complainant this affiant says that he did not say that he had bjought 
the tax deed thinking that it might help him “ to force the Kings 
to give up their leas^” nor did he sa}’^ that ho knew that he “ could 
easily make a lease with Mrs. Kenned}’^,” but affiant said in answer 
to the question of said counsel as to why affiant had purchased the 
tax title that affiant believed it would help him in negotiating with 
King for the leasehold. 

MYER GOHEN. 

Subscribed and sworn to before me this 16th day of April, 1902. 

[notary’s seal.] OSCAR LUCKETT, 

Notary Public^ D. G. 
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Supreme Court of the District of Columbia. 

United States of America, \ , 

District of Columbia, j * 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, do hereby certify that the foregoing is a true and correct 
copy of the affidavit of Myer Cohen, filed in said court April 18, • 
1902, in cause No. 22834, equity, wherein Caroline King is com¬ 
plainant and Marianne A. B. Kennedy et at are defendants, as the 
same remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 17th day of September, A. D. 1902. 

JOHN R. YOUNG, Clerh. 


Endorsed:] No. 1241. Henry Randall Webb, executor, &c., ap¬ 
pellant, vs. Caroline King et at Addition to record per stipulation 
of counsel. Court of Appeals, District of Columbia. Filed Sep. 17, 
1902. Robert Willett, clerk. 
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tn tbe Court of Hppeals 

OF THE DISTRICT OF COLUMBIA. 

No. 1241. 

HENRY RANDALL WEBB, Executor, &o.. 

Appellant, 

vs. 

CAROLINE KING, Appellee, 

APPELLEE’S SUPPLEMENTAL BRIEF. 

The limited time withiu which reply must be made to the 
supplemental brief for appellant, if to be filed in time to aid 
the court, requires a more hasty preparation than the very 
able character of that brief renders appropriate. 


I. 

The first ten p^i0s of the brief in question are devoted to 
answering a supposed claim on the part of the appellee that 
Messrs. Webb and Cohen had some knowledge of the nego¬ 
tiations pending between the appellee and Wiitsie at the 
time of the latter’s visit to Rochester for the purpose of 
purchasing Wiltsie’s tax certificate. As this claim has hot 
been made, and as this part of the opposing argument, there¬ 
fore, rests upon a misapprehension, reply to this portion of 
the brief is doubtless unnecessary. 
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It is claimed in the bill, and at p. 16 of the appellee’s 
brief, that if the lessor or her representative had performed 
what it is conceived was her duty of making demand before 
attempting forfeiture, or at least of notifying the appellee 
at the time Mr. Cohen had announced his intention of 
^^dealing at arm’s length” and of purchasing a title adverse 
to both appellant and appellee, and which title, although 
adverse to those whom he represents, the appellant seems 
desirous of having considered as so formidable, all difficulty 
would have been obviated, which claim is conceded by the 
defendant Cohen in his answer, at p. 43 of the Record. 

The argument, referred to on p. 3 of the supplemental 
brief, that Webb and Cohen had agreed upon the terms of 
the lease to be given the Karins, before the latter went to 
Rochester, is based upon the admission in the answer of Cohen, 
at p. 41 of the Record, nowhere denied, viz.: When this 
defendant informed the said Webb that his clients would 
take a lease of the premises on the terms stated, hereinbe¬ 
fore set forth, the said Webb agreed to said proposal, and on 
behalf of his client accepted the same, and .... this 
affiant regarded the matter of the lease to his clients as 
settled, so far as an unwritten agreement could settle it.”^ 
The statement is repeated by Cohen in his affidavit, printed 
as a supplement to the record. 

n. 

The second proposition discussed in the supplemental 
brief is, whether demand and notice before forfeiture are 
necessary. 

The first proposition discussed under this head, namely, 
that it is uncertain whether the tax certificate at the time 
of the Cohen purchase could have been redeemed by the 
appellee from Wiltsie, cannot require serious discussion. 
As stated, the bill alleges and the answer of Cohen admits it. 
The tax certificate was deposited by Wiltsie at the Central 
National Bank, awaiting redemption by the appellee, and 







Cohen states that when he had reached Rochester and had 
first broached the subject of his errand, Wiltzie found it 
necessary to telephone to Washington to learn whether the 
certifiicate was still unredeemed, before accepting Cohen’s 
offer of |500 for this alleged indefeasible fee-simple title, 
approved by the president of a title company, to property 
worth 140,000. 

In the second place, under this sub-head, it is urged that 
the great preponderance of authority is to the effect that, 
except for purpose of distress, no demand is necessary. 

Of the six authorities cited which are relied upon to 
create this preponderance, Ricou vs. Hart, 48 La. Ann., 
1370, must be discarded, for the reason that the decision 
rests solely upon the ground that the law L e., the Code of 
that State, vested in the landlord the right of expulsion, as 
an immediate consequence of the tenants failure to pay " the 
rent,” when it became due, relying on the earlier case of 
Yan Rensselaer Holbrook, 1 La. Ann., 180. The decision 
therefore, is as to the effect of a statuary provision in 
Louisiana, and not upon any question of the common law, 
or of any law existing here. 

Yan Rensselaer Holbrook, upon which Ricou vs. Hart 
is founded, was the case of eviction of a tenant by his land¬ 
lord for non-payment of rent, without demand, and Ricou 
vs. Hart, in following it, in harmony with the other cases 
upon this subject, treats the stipulated payment of taxes by 
the tenant as on the same footing with rent. 

Baldwin vs. Rees, 8 Am. Ree., 556, is the decision of an 
inferior court in Ohio, and the propriety of its decision upon 
this point is questioned in the later case of Eichenlaub vs. 
Heil, 3 Ohio Dec., 365, though the latter case admits that 
the weight of authority maybe with Baldwin M. Rees upon 
the subject. 

The opposing supplemental brief is in error, however, in 
its assumption that Eichenlaub vs. Heil was cited at the ar¬ 
gument as overruling Baldwin vs,. Rees, on this question 
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whether demand is a prerequisite to forfeiture. It is appar¬ 
ent from the quotation at p. 16 of the brief that^ though not 
satisfied that the weight of authority is not in accord with 
Baldwin vs. Rees on that question, the court, in Eichenlaub 
vs. JSTeil, concurs in opinion with the opposing line of authori¬ 
ties as to what the law upon it should be. The case was 
cited on behalf of the appellee as overruling Baldwin vs. 
Rees, not upon this point of comparative unimportance 
for present purposes, but upon the question directly 
involved here, namely, whether a court of equity has 
jurisdiction to relieve against forfeiture for the non¬ 
payment of taxes, where, as here, the parties can be restored 
to the status quo; and, upon this point, Eichenlaub vs. Reil 
does overrule Baldwin vs. Rees, and in no uncertain 
manner. 

Garner V.S. Hannah, 6 Duer, 272, 273-4, overrules Jackson 
vs. Harriman, 17 Johns., 66, as claimed by appellant, upon 
this particular question whether demand is necessary before 
re-entry, or ejectment to recover for breach of the tenant’s 
covenant; but, in citing it for this purpose, appellant again 
avoids Scylla only to encounter Charybdis, the case thus 
cited holding that, although the landlord may have judg¬ 
ment against the tenant notwithstanding the absence of 
prior demand, it is nevertheless perfectly clear ” that the 
tenant will be entitled, notwithstanding that judgment, to 
relief upon the principles of equity against the forfeiture— 
citing a number of authorities, English and American, to the 
effect that, where covenants are broken, without fraud, and 
the party is capable of affording complete compensation, 

“ it is the province of a court of equity to'interfere 
to give relief against the forfeiture for breach of 
other covenants, as well as' that for the payment of 
rent.” 

The breach in this case of Garner vs. Hannah was precisely 
the same as that in the case now under consideration, 








namely, the breach by a tenant of his covenant to pay the 
taxes upon the demised premises. 

As against Bacon vs. Park, 19 Utah,> 246, Byrane vs, 
Rogers, 8 Minn. 247, Davis vs, Burrell, 10 G. B., 822, and 
such support as is furnished appellant’s case by Garner vs, 
Hannah and Baldwin vs, Rees, appellee, in addition to 
Kansas City Elevator Co. vs. Union Pac. Ry. Co., 3 McCrary, 
463, 472, McQuesten vs, Morgan, 38 K. H., 400, Jackson vs, 
Harriman, 17 Johns. 66, 70, Memi vs, Rathhone, 21 Ind., 
454, 462, Bowman vs, Foote, 29 Conn., 331, 341, cited at p. 
16 of original brief, adds, Allen vs. Dent ei72 Term., 
676, 680, cited in another connection at p. 19 of appellant’s 
supplemental brief, Conner vs, Bradley, 1 How., 217, and 
Prout vs, Roby, 12 Wall., 477. 

Merrifield vs, Coheliegh 4 Cush., 178,184-5, was a grant 
of land with condition that, whenever the grantee shall 
neglect or refuse to support a fence around it, then this deed 
to be void.” The court, by Shaw, C. J., held that such a 
condition, “ when relied on to work a forfeiture, is to he 
construed with great strictness,” and that both the terms 

neglect ” and refuse,” used also in the forfeiture clause 
of the lease in the case at bar. Record, p. 14, imply some 
previous demand, notice or request, without which the es¬ 
tate could not be defeated. And this case, like all those 
above cited, it will be observed, presented no question of a 
right to distrein. 

Bowman vs, Foote, 29 Conn., 340-2, and McQueston vs,. 
Morgan, 34 K. H., 400, as, also, Connor vs, Bradley, 1 How., 
217, and Prout vs, Roby, 15 Wall., 477, are, it is true, cases of 
breach for non-payment, not of taxes, but of rent; but, in 
each of them, the question was, not as to the right to dis- 
trien, for which alone, according to the opposing brief and 
its citations, prior demand is necessary, but as to the right 
of forfeiture. As will be seen by reference to them, they 
are. decided, not upon the ground that the broken covenant 
was for the payment of rent, but upon principles and author- 
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ities applicable to covenants like the present—the Connecti¬ 
cut court, like the supreme court of Indiana in Memi z)8. 
Rathbone, citing and approving Jackson vs. Harriman, 17 
Johns. Kep., 63, as a true exposition of the common law. 

With regard to the attempted distinction between the 
present case and that of Kansas City Elevator Company vs. 
IT. P. H’y Co., upon the special facts of the latter case, it is 
only to be noted that the opinion of Mr. Justice Miller was 
in no way based upon those special facts, but upon the gen¬ 
eral principle, In regard to taxes, the law is well settled, I 
think, that a demand for the payment thereof is necessary 
as a condition precedent to the right of entry,’* not on any 
principles relating to the feudal system, but because the rules 
of construction are “ strict and rigid in cases of attempted 
forfeiture.” 

As above indicated, this question whether a prior demand 
is a legal prerequisite to re-entry or forfeiture, is a compara¬ 
tively unimportant one in the present case. It is submitted, 
however, that upon it the great preponderance of author¬ 
ity” is very far from being with the proposition that de¬ 
mand is only necessary to justify a distress,” or that it is 
not equally necessary to the right of re-entry on the ground 
of forfeiture. As stated, the principles upon which the 
authorities support the necessity for a prior demand are just 
as applicable to other covenants as to the covenant for the 
payment of rept; although, even if this were otherwise, 
since the authorities cited on both sides treat a covenant to 
pay taxes as pro tanto a covenant to pay rent, such a distinc¬ 
tion would be immaterial for present purposes, as shown un¬ 
der the next sub-head. 

in. 

We have no controversy with the third proposition of the 
supplemental brief, namely, that a tenant who agrees to pay 
taxes, makes the tax a personal debt of bis own. Being a 
debt, as distinguished from the uncertain damages resulting 
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from breach of covenants to repair, to. insure and the like, 
it is not distinguishable from the covenant to pay rent in 
the particulars which, according to the authorities relied 
upon on behalf of the appellee, distinguish the two classes 
of covenants. Wherever, as in the present case, the parties 
can be placed in statu quo by the payment of a sum certain 
of money, even the foundation tor the distinction urged in 
those cases does not exist. As declared in Rector vs. Hig¬ 
gins, 48 N. Y., at p. 538, a case cited at p. 18 of the appel¬ 
lant’s supplemental brief, the principleThat is certain 
which is capable or being rendered certain” is to be applied, 
and the result is a definite, ascertained sum—a debt.” 

The case of Hand vs. Suravitz, 148 Pa. St., 207, cited on 
the same page, puts a covenant to pay water rates upon pre¬ 
cisely the same footing as a covenant to pay rent, and cites 
Pernwood Masonic Hall Association vs. Jones, 102 Pa. St., 
307, to the effect that a covenant to pay gas bills stands in 
like manner upon the same footing. Giles vs. Austin, 62 N. 
Y., 491, 493, and Sanborn vs. Woodman, 5 Cush., 541, in 
like manner hold covenants to pay taxes, or. interest upon a 
mortgage, are, themselves, in the nature of covenants to pay 
money, and that there is no distinction in principle between 
them; and Ricou vs. Hart, 47 La. Ann., 1370,1373, and Yan 
Rensselaer vs. Holbrook, 1 La. Ann., 180, are, as shown supra, 
to the same effect. 

The right of re-entry is, simply, the sanction reserved to 
secure performance of the tenant’s obligation to pay the 
taxes. 

Giles vs. Austin, 6 J. & S., 255; affirmed, 62 H. Y.,491. 

IV. 

The fourth subhead is devoted to the proposition that the 
taxes were due when the penalties began to accrue; a pro¬ 
position without material importance, it is, conceived, for 
present purposes. In the case cited, McFarlane i;5. Williams, 
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107 Ill., 42, the covenant was to pay the taxes when due, and 
the court very properly held that this required payment so as 
to avoid sale tor non-payment. In the case at bar, the cove¬ 
nant was to pay in each and every year and our conten¬ 
tion at the argument waa that, as to the alleged minor 
defaults, such as paying in July an instalment which was 
payable without penalties in May, or a payment in Decem¬ 
ber of an instalment payable without penalties in November, 
the payment in each of these instances being made within 
the year, and months before the property could have been 
sold as for default, they could not, under the rules of con¬ 
struction applicable to attempts to enforce forfeiture, be 
held breaches. McClartey vs. Gokey, SI la., 505, 507, it is 
submitted, is precisely in point. 

Y. 

The fifth proposition of the supplemental brief is to the 
effect that the well-known principle that, where one pro¬ 
vision of penalty or forfeiture is attached to the perform¬ 
ance of several covenants, of varying importance,' it will be 
held to be in the nature of a sanction to enforce the cove¬ 
nants merely, is inapplicable, because the authorities cited 
as illustrating that principle are cases where the penalty 
was a pecuniary one, instead of the forfeiture of a term or 
estate. The authorities thus criticised were cited simply as 
declaring the principle, and not as illustrating its application 
to the facts of the pi’esent case. No reason is assigned, and 
none it is submitted can be, why the'principle is not as applica¬ 
ble to the one case as to the other. As above stated, Giles 
vs. Austin, in terms declares the right of re-entry in cases 
like the present to be, simply, the sanction reserved to 
secure performance of the tenant’s obligation to pay the 
taxes.” 
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VI. 

The sixth proposition, namely, that equity aflbrds relief 
only where exact compensation can he made in money, or 
where parties can be placed in statu quo, may be conceded for 
all purposes of the present case. The tax sale being abso¬ 
lutely void, both upon the clearest principles and upon the 
absolutely uniform current of authority, including three de¬ 
cisions by the Supreme Court of the United States, pay¬ 
ment of the tax with such interest or penalties as are fixed 
by law will completely restore the status quo. 

The very case cited under this sub-head in the appellant’s 
supplemental brief, namely, Giles vs, Austin, 62 N. Y., 486, 
was a case in which the court relieved against forfeiture for 
breach of a covenant to pay taxes, and is not distinguishable 
from the case at bar in any essential particular. The only 
claim that there is a difference rests upon the contention 
that, in the case at bar, the tax certificate is irredeemable ; 
but this distinction depends for its only force upon the as¬ 
sumption, wholly unwarranted under the conceded facts and 
the authorities, that the certificate ever possessed any legal 
force or effect which could render it capable of becoming ir¬ 
redeemable or conclusive against any one. 

Suppose, for example, although the time at which the 
property might have been advertised and sold' for the un¬ 
paid tax had arrived, no advertisement or attempt at sale 
had in fact been made; could it be claimed that the prop¬ 
erty was irredeemable ? And, if not, can a wholly void sale 
and certificate present a stronger case? Can a property 
ever be said to be "iiTedeemable” for default in the pay¬ 
ment of taxes, where there has been no valid sale,—i. e., in 
legal effect no sale at all, for the default ? 

McClartey vs, Gokey, 31 la., 505, 509, was a contract, for 
the sale of real estate, with covenants to be forfeited for 
non-payment of taxes ^‘that may become due each year,” or 
for non-payment of certain instalments of purchase money 
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at fixed dates, time being stipulated to be of the essence of 
the contract. The ruling of the court as to the attempted 
forfeiture for non-payment of the taxes has been given swpra, 
under sub-head HE. As to tender of an instalment of the 
purchase money made at about 9 o’clock in the evening, 
which the vendor claimed was after business hours and in- 
sufiicient, the court said: ^^The true ground of the objection, 
as is most apparent from the record, is plaintiff’s desire to 
defeat the contract, and thus retain the title of the land 
contracted to defendants.” "We are unable to agree with 
the supplemental brief that the case thus cited has no rel¬ 
evancy to the particular point under discussion.” It is ap¬ 
parent here, as there, under the facts undenied and the 
authorities not attempted to be disputed in this case, that 
complete compensation with respect to the taxes can be 
made, and that the true ground of the objection was, merely, 
a desire to defeat the lease, and thus to receive the higher 
rental with which the Kanns had been tempting the lessor 
before the tax omission had developed. As will be seen at 
p. 85 of the record, the lessor, after being duly advised of 
all the facts, was unwilling to part with the appellee as her ‘ 
tenant until she could know that the new tenant would be 
forthcoming. Forfeitures, never favored at all in equity^ 
become still less capable of favor in that court where they 
rest upon such motives, under circumstances like those of 
the present case, and subject to such self-provident pre¬ 
cautions and provisions. 

If, in this case, there is more “ difficulty about the par¬ 
ties being placed in statu quo ” than in McCartey vs. Gokey, or 
in Giles vs. Austin, or in Garner vs. Hannah, or in Sanborn 
vs. Woodman, and other like eases,both the exhaustive and 
able briefs on behalf of the appellee, notwithstanding the 
labor, care, time and research which have been employed in 
their preparation, are as silent in respect to the legal prin¬ 
ciples and authorities, as are the elaborate answers and affi¬ 
davits of the various defendants in the case as to any facts. 
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which can be supposed to create either difficulty or doubt 
upon the subject, under the facts which are admitted with 
respect to the attempted tax sale. 

vn. 

The seventh proposition presented in the supplemental 
brief is, that accident and mistake do not include negligent 
omission to perform a covenanted act, the principal author¬ 
ity cited in support of it being Duke of Beaufort vs, Neeld, 
12 Cl. & F., 248 ; Grymes vs. Saunders, 93 U. S., 65 ; Bar- 
rows vs Isaacs, 1 Q. B. D., 1891, 417, and Eastern Tel. Co. 
vs. Dent, 1 Q. B. D., 1899, 835. 

The first and second of these cases relate to what is usually, 
designated in the text books and authorities as unilateral 
mistake in cases of contract, and do not at all refer to the 
question of relief against forfeiture. 

In them, a party who has, in terms, contracted with 
another to do a particular thing, in plain and unambiguous 
language, upon the faith of which undertaking upon his 
part the other party has entered into obligations and 
acquired rights in good faith and without notice, may not 
rescind his contract to the loss and injury of such other 
party on the ground that he, himself, through his own fault, 
was mistaken in respect to some features of the agreement. 
The rule rests upon considerations of public policy and neces¬ 
sity, the right to relief upon such grounds, if recognized, 
being destructive of the possibility of business transactions 
between men. In this class of cases, the fact of mistake 
may be undisputed, but, unless under the exceptional cir¬ 
cumstances instanced in Grymes vs. Saunders, the rule that 
he whose negligence occasioned the inconvenience or loss 
must bear it prevails. Such cases, resting upon such consid¬ 
erations, are manifestly without relevance to cases of for¬ 
feiture, where the mistake, accident, surprise and the like 
are cenfessedly, generally, it not always, upon the party seek¬ 
ing the relief, and where the very principle of the jurisdic- 
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tion is that the enforcement* of the forfeiture is inequitable 
and an oppression upon the complainant, which may be re¬ 
lieved against without injustice, hardship or loss to the 
adverse party. 

The other cases, Barrows vs, Isaacs, and Eastern Tel. Co. 
rs. Dent, though arising under leases and relating to for¬ 
feitures, belong in their facts to the same class of cases as 
those just mentioned, and turn upon the same principles. 
They were cases of extreme hardship, nor were the courts 
which decided them insensible of that circumstance; but, 
read in connection with their facts, it is difficulty and, 
perhaps impossible, to dissent from the reasoning and the 
decision of the courts as applied to them. 

In the first of them, Barrows vs, Isaacs, a tenant, bound 
not to sub-let without the consent of his lessor, did sub-let 
to responsible sub-tenants, through forgetfulness of his solic¬ 
itor as to the terms of the lease, or through negligence in not 
consulting it. The breach did not result in a mere debt or 
condition, which could be discharged or removed by the pay¬ 
ment of a definite, liquidated or ascertainable sum of 
money, as in the case of non-payment of rent, taxes and the 
like, nor could the status quo be in any manner restored. 
The sub lessees' were in possession, and, if the forfeiture 
were waived or relieved against, must have remained so. 
The contention was that they were parties unobjectionable 
in every respect, to whom the lessor could not have had any 
valid objection if the mistake had not occurred and he had 
been applied to in time, the lease providing that he should 
not arbitratily withhold consent in the case of respectable 
or responsible applicants; but the court based its decision 
upon the fact that the lessor might withhold without arbi¬ 
trariness, even in the case of respectable and responsible 
persons, since even such persons might desire to caiTy on a 
trade which would be injurious to the lessor, or tend to de¬ 
preciate the property, or he might object to any underlease 
of a part, only, of the property, as was the character of the 





13 


sub-lease in question, and that many other reasons for object¬ 
ing might be suggested. 

That forgetfulness of the terms of the lease, or failure to 
consult it before underletting, may well be held not to be 
accident, mistake or surprise sufficient for relief under such 
circumstances, leaving the premises to remain sub-let with¬ 
out the consent of the lessor, may be conceded, great as the 
hardship may have been. 

The mistake or negligence in this case, it will further be 
noted, was, not that of the lessee himself, but of his agent, 
which fact, where the breach was that of a covenant to pay 
taxes, is held in Noyes vs. Anderson, 124 N. Y., 175, to be a 
ground for relief, as showing that the breach was not wilful; 
though necessarily incapable of altering the rule under, the 
facts of the Barrows case, now under consideration, since to 
have held otherwise would have been to impose upon the 
lessor the consequences of the negligence of the lessee’s 
agent. 

Eastern Tel. Co. vs. Dent, 1 Q. B. D., 99, was, also, the case 
of an underlease bv a lessee without the lessor’s consent, the 
lease containing a provision for forfeiture in such event, 
though stipulating that the lessor should not withhold con¬ 
sent unreasonably. The lessor had previously qonsented to 
the sub-letting of a part of the demised premises to the 
sub-lessees, from which it was argued that the omission to 
ask consent was reasonably to be regarded as unimportant, 
and that the plaintiff lessor could not reasonably have with¬ 
held his consent; but the court, by Smith, L. J., holding the 
case governed by Barrows vs. Isaacs, declares: ‘T could not 
bring myself to say that a judge could run his pen through 
that part of the contract, which is that consent should he 
asked for, and render it of no effect,” to which Romer, L.J., 
adds: “It cannot be said that the lessors unreasonably with¬ 
held consent to a sub-letting, because no consent was asked 
for.” The case is apparently considered by the court to be 
in conflict witn Hyde vs. Warren, 3 Exch. Rep., 72, 81-2 ; 
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tliougli, in that case, the lessor was bound to accept any re¬ 
spectable and responsible person, and therefore would seena 
to be clearly distinguished from Barrows vs. Isaacs, where 
the agreement was not to refuse arbitrarily, and from East¬ 
ern Tel. Co. vs. Dent, in which the stipulation was not to 
withhold consent unreasonably. 

Taking these cases and their reasoning together, it is sub¬ 
mitted, in the first place, that they do not deny the juris- 
dictiction of! the court in cases like the present, and in the 
second, that they cannot be so construed without rendering 
them hopelessly antagonistic to the overwhelming weight 
of authority upon the subject of relief against forfeitures, 
both English and American. 

In the first place, both the cases in question presented ap¬ 
plications to the court, not to grant relief against forfeiture 
for breaches the consequences of which could be fully and 
entirely removed and the parties completely restored to their 
former status, but, to use the language of the court in the 
latter one, to run a pen through the covenant broken and 
render it of no efifect —L e. to deprive one of the parties 
wholly of its benefit because of the forgetfulness or mis¬ 
take of the other. The cases, therefore, are identical in 
principle with the suits, not for relief against forfeiture at 
all, but on the ground of unilateral mistake, of which Duke 
of Beaufort vs, Eeeld and Grymesvs. Saunders, supra, and 
the cases cited at p. 25 of the opposing supplemental brief, 
are types ; the only difference being that, in the last-men¬ 
tioned cases, the mistake occurred in the original entering 
into or making of the contracts, while in Barrows vs, 
Isaacs and Eastern Tel. Co. vs. Dent they occurred in the 
performance of them. The relief, if granted, would have 
been the same, in effect, in each of the cases, namely to 
deprive one of the parties of the contract he had made, and 
upon which, unaltered, he had the right to stand, because of 
the negligence or mistake of the other party to that con¬ 
tract ; and not, as in cases like the present, to restore 
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both parties to. precisely the same position which they had 
severally agreed to occupy, and which they would have con¬ 
tinued to occupy under the very terms of their contract but 
for a wholly innocent, unintended inadvertence or oversight 
of them. 

The principle underlying Gi’ymes vs. Saunders and the 
other cases of that class, is thus stated in 93 U. S., at p. 62: 

A court of equity is always reluctant to rescind, unless 
the parties can be put back in statu quo. If this cannot be 
done, it will give such relief only where the clearest and’ 
strongest equity imperatively demands it.” 

But, in the second place, if Barrows vs. Isaacs and East¬ 
ern Tel. Co. vs. Bent are to construed as holding that equity 
cannot, or will not, relieve against forfeitures which would 
not have occurred but for some forgetfulness, oversight or 
negligence upon the part of the party in default, then they 
are irreconcilably in conflict with the entire history and ex¬ 
istence of this branch of equity jurisprudence. If correct, 
then not only did the court err in relieving against forfeit¬ 
ure for forgetful or negligent omission to keep the interest 
on a mortgage paid up (Sandborn vs. Wbodmaii, 5 Gush, 
316)j or to pay taxes (Giles vs. Austin, 6 J. & S., 326, 62 
N. Y., 235; Garner m Hannah. 6 Duer, 273-4; Eichenlaub 
vs. Neil, 3 Ohio Bee., 365; Noyes vs. Anderson, 124 N. Y., 
175), to make repairs within the time limited (Bargent vs. 
Thompson, 4 Giff, 473),to improve by the erection of a 
building (Hagar vs. Beck, 44 Vt., 286), to maintain a gas 
supply-pipe, (South Bend Oil Co. vs. Edgell, 86 Am. St. 
Rep., 43), and the many other cases of relief against for¬ 
feiture for breach of collateral covenants, but the whole 
doctrine of such relief, even for breach through non¬ 
payment of rent, must also be overturned, wherever such 
default is not occasioned hj vis major or other equivalent 
cause, unconnected with forgetfulness, negligence or other 
human fallibility or inflrmity upon the part of the tenant— 
these cases falling no more under the definitions’of accident 
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or mistake than the non-payment of taxes, or the non-per¬ 
formance of any other stipulated duty, under similar cir¬ 
cumstances. 


Yin. 

The eighth objection is, apparently, that the bill presents 
no case of equitable jurisdiction. The points of the objec¬ 
tion appear to be, first, that only a tenant in fee-simple can 
file a bill to remove a cloud from his title, second, that a tenant 
whose lease is forfeited at law has no standing for relief in 
equity, because, being still in possession, he can defend if 
ejectment be brought, thirdly, that the lessee in her bill 
does not propose to do anything, and, in the fourth place, 
that this court, in Eoller vs, Clark, 19 App. D. C., refused 
in a partition suit to inquire into the validity of a tax title. 

Eo authority is cited in support of the first of these propo¬ 
sitions, and no principle can be imagined which limits relief 
against a cloud upon title to fee simple owners. 

The second proposition, that a tenant whose term is for¬ 
feited at law can nevertheless defend ejectment, is equally 
untenable. 

The third proposition, that the lessee, in her bill, proposes 
to do nothing, rests upon the no doubt inadverdent omission 
to note the fact that, in her bill, the complainant tenders 
herself ‘^willing and ready to pay into the registry of the 
court, or otherwise, such sum of money as shall be adequate 
and 8ufiS.cient to discharge the said taxes, with any lawful 
accumulation of interest, penalties or other additions there¬ 
to, together with any other items of cost or expenditure 
connected therewith or arising therefrom, which, under the 
judgment of the court, it may be equitable and proper for 
her to pay.” (Record, pp. 14-15). 

In Roller vs. Clark, the only case cited under this sub¬ 
head, the objection was that both parties claimed under 
strictly legal titles, and that the bill contained- no aliega= 
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ond act, the advertisement, was also to be in tbait name; 
while, as to the vaiious other failures to comply with the' 
law set forth in the bill, no difference between the provi¬ 
sions relating to the assessment and the provisions relating 
to the sale are contended for or claimed to exist. 

There seems to be a misapprehension on the part of the 
learned counsel in respect to the authority cited under this 
sub-head, namely, Bright vs, MacFarland, 18 App. D. C., 
120. Neither the validity of the assessment nor that of the 
sale was in any manner presented in that case. No defects 
in the procedure were relied upon, pointed out, or alleged. 
The only question was whether a tax sale, under an act 
which subjected the property purchased at such sale to lia¬ 
bility for unpaid previous taxes, nevertheless cut out such 
prior taxes if the law Under which the assessment was made 
had not so provided. 

CONCLUSION. 

Under this sub-head, the opposing supplemental brief 
states, first, that the tax deed, however invalid it may he, is 
prima facie valid, passes a good title in fee, and would with¬ 
out more support an action of ejectment j secondly, that, to 
defeat it, requires the determination of questions confess¬ 
edly never heretofore judicially determined, and thirdly, 
that, since the value of the property is sufficient to take the 
case to the Supreme Court, the landlord should not be re¬ 
quired to incur such labor, expense and hazard in order that 
a court of equity ‘^may throw its mantle of charity and 
forgetfulness over a tenant whose admitted fault caused 
all the trouble,” etc. 

As to the first of those propositions, it certainly cannot be 
conceded that a tax deed, prima facia valid under a statute 
but absolutely null and void under the admitted facts of the 
case, passes a good title in fee, or would support an action 
of ejectment. 
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tions capable of rendering them cognizable in equity. If 
a tenant whose term has become forfeited at law for non 
payment of rent, taxes or the like, still claims under a 
strictly legal title, and, in her application to be relieved upon 
proper terms from the forfeiture, presents no case of equit¬ 
able cognizance, then, perhaps, the two cases would be ana¬ 
logous. 

It is asked, under this sub-head, whether, if the broken 
covenant had been for the payment of interest upon a mort¬ 
gage debt, assumed by the lessee as in part the considera¬ 
tion of the lease, a court of equity could afford relief after 
sale and conveyance to a third person as purchaser under 
the mortgage. "We answer, Suppose, in the case suggested, 
the attempted sale had been made without any advertise¬ 
ment or notice as required by the terms of the mortgage, so 
that both the sale and the conveyance under it were abso¬ 
lute nullities, would there be anything to distinguish the 
case from Sanborn vs. Woodman, 5 Cush., 36, and the other 
cases to like effect, relieving against forfeiture for breach 
of such a covenant? We submit it is wholly impossible that 
an utterly void proceeding, such as either a mortgage sale 
or a tax sale without the indispensable necessary prior legal 
notice, can deprive the court of the jurisdiction which, but 
for such void act, it would have possessed, or to tie its hands 
in respect to the equitable relief which, but for such void 
act, it would have extended. 

IX. 

§ 

With respect to the ninth sub-head, we labor under the 
difficulty of failing fully to comprehend the proposition 
which it presents. It has not been urged on behalf of the 
complainant that there is a substantial difference, or any 
difference, between the provisions under which the property 
was assessed and those of the statute under which it was sold. 
The first act, the assessment, was required to be in the name 
of the person to whom the property belonged, and the sec- 
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With respect to the second of these propositions, and 
waiving for present purposes the numerous other aneged de¬ 
fects in the tax proceedings, the only question in regard to 
the tax title which the ease presents is, whether a tax sale, 
certificate and deed, depending for their validity upon an 
assessment and advertisement in the name of one who had 
not been owner of any part of the property sold for more 
than a quarter of a century, are valid. So far from con¬ 
fessing that this question has never been judicially deter¬ 
mined, it has been throughout the case contended that it is 
conGlusively settled in this jlirisdiction by The City of Wash¬ 
ington vs. Pratt, 8 Wheat, 686; Marx vs. Hanthorn, 148 
172,180, and Bird vs. Benliza,142 U. S., 669, 670. And, if a 
proposition thus established by the rulings of the Supreme 
Court of the United States in three ditferent cases, extending 
from the earliest to the latest periods in the history of that 
court, may be held to require or to admit of support from 
the decisions of other tribunals, they are abundant and har¬ 
monious, without a dissenting note. Wood vs. Torrey, 97 
Mass. 322-3 ; Sharp vs. Spier, 4 Hill, 76, 89 ; Whitney vs. 
Thomas, 23 N. Y., 285 ; Cruger vs. Bougherty, 43 H. Y., 
107, 118-20 ; State vs. Collector of Jersey City, 24 H. J. L. 
108 ; L’Engle vs. R. R. Co., 21 Fla., 368-9 ; U’Engle* vs. 
Wilson, Ed., 461 ; Fix vs. Bierker, 30 La. Ann., 175 ; Smith 
vs. Bavis, 30 Cal., 536 ; People vs .Whipple, 47 Cal. 591; 
Crawford vs. Schmidt, 47 Cal., 617, etc. 

To the final and concluding proposition, there are two an¬ 
swers, namely: 

(1.) The present bill does not contemplate that the land¬ 
lord shall incur all, or any, of the labor, expense and hazard 
necessary to the solution of the legal problem involved in 
the above question, the bill, in terms, tendering the com¬ 
plainant’s readiness to do this, as above pointed out, and the 
complainant having given in this cause a corporate bond, ap^ 
proved by the court, to indemnify the appellant against all 
three. 
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(2.) But, in the second place, this proposition embodies 
an implication or presumption which has extended through¬ 
out the entire case, to the no slight bewilderment of the 
appellee. If, as seems to be set forth with certainty and 
distinctness in all the answers, the lessor and the Kanns have 
been and are dealing ‘‘ at arm’s length ’’ with each other in 
respect to this tax title, (Eecord, p. 42y 71), if no under¬ 
standing has ever existed between them that it is not to 
be held adversely to the lessor (Record, pp. 41, 43-4), if no 
agreement, arrangement or understanding, express, tacit or 
otherwise, or of any sort or character, ever existed between 
the lessor and the"Htens with respect to its acquisition and 
use (Record, p, 7^),'alnd -if’^he^^ understanding in that 
regard was and is that :Jthe ifcqoisition of the tax title was 
wholly and entirely for the benefit of the Kanns, and that 
it is to be used for their sole and eixclusive benefit, in any 
and every lawful way which may be to their advantage 
(Record, p. 67), etc., then the very conditions of the case 
make it more important to the landlord than to the tenant 
that all labor, expense and hazard necessary to defeat that 
title be incurred, and as expeditiously as possible, since delay 
in so doing would, of itself, be an obstacle to equitable 
relief (Knox vs. Gaddis, 1 D. C. App., 336); while if, on the 
contrary, there is some understanding, agreement or existing 
condition under which conflict between the lessor and the 
Kanns over the tax title may be avoided upon terms of the 
sacrifice of the complainant’s lease and competing business, 

then, not only is it an indispensable prerequisite to consid¬ 
eration at the hands of a court of equity that the facts 
should have been fully and frankly disclosed to the court, 
but, if there is any time limit to such an understanding or 
situation, that fact, also, should have been stated on the 
record, under the oaths of the parties, and not left to mere 
assumption or implication in argument. 

Respectfully submitted, 

LEON TOBRINER, 

J. J. DARLINGTON, 

'Solicitor for Appellee. 










